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Attorneys for Defendant Debra Jean Milke

SUPERIOR COURT OF THE STATE OF ARIZONA

COUNTY OF MARICOPA

STATE OF ARIZONA,

Plaintiff,

v.

DEBRA JEAN MILKE,

Defendant.

NO. CR1989-012631

REPLY IN SUPPORT OF MOTION 
FOR RECONSIDERATION OF 
UNDER ADVISEMENT RULING 
DENYING DEFENDANT’S 
MOTION TO DISMISS ON 
DOUBLE JEOPARDY GROUNDS

AND

ALTERNATIVE REQUEST FOR 
EVIDENTIARY HEARING

(Assigned to the Honorable Rosa 
Mroz)

Defendant Debra Jean Milke submits this Reply in support of her Motion for 

Reconsideration of this Court’s order denying her Motion to Dismiss on Double Jeopardy 

Grounds.  Unlike cases cited by the State, the Ninth Circuit’s Opinion in Debra’s case 

details the knowledge of prosecutors within the Maricopa County Attorneys’ Office

(MCAO) about Detective Saldate, which supports a finding of imputed knowledge as to 
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Noel Levy for double jeopardy purposes.  Alternatively, an evidentiary hearing is required 

so the extent of Mr. Levy’s knowledge can be fully explored.  

I. THE NINTH CIRCUIT OPINION SUPPORTS A FINDING OF IMPUTED 
KNOWLEDGE FOR DOUBLE JEOPARDY PURPOSES, ESPECIALLY 
GIVEN THE EXTREME PREJUDICE TO DEBRA FROM THE BRADY 
VIOLATIONS.

The State correctly notes that the finding of a Brady violation does not 

automatically result in a finding of double jeopardy.  Otherwise, as the State observes,

there would be no new trials following reversals of convictions on the basis of Brady

violations.  But where, as here, the appellate court makes detailed findings that individual 

prosecutors knew about and ignored extensive and egregious evidence of police

misconduct, knowledge should be imputed to a colleague in the same division of the 

office for purposes of double jeopardy.  That is especially true where, as here, the Brady

violations result in extreme prejudice.  Contrary to the State’s assertion, the Ninth Circuit

went far beyond a mere finding that prosecutor Paul Rood knew about Saldate’s pattern of 

misconduct. Its extensive findings justify imputation of knowledge to Noel Levy.

A. Noel Levy Had Actual Knowledge of Saldate’s Personnel Files. 

First, even the State concedes Noel Levy obtained actual knowledge about 

the contents of Saldate’s personnel/disciplinary files once Judge Hendrix conducted her in 

camera review in addressing the motion to quash Debra’s subpoena. (State’s Response at 

5) (“Regarding Detective Saldate’s personnel record, there is also no evidence that Mr. 

Levy previously had any actual knowledge of its contents prior to the trial court’s in 

camera inspection.”). As the State also acknowledged in its Response to the Double 

Jeopardy Motion at page 3, it supplied the personnel records and training information to 

Judge Hendrix for her in camera inspection.  This in camera review occurred during 

Debra’s 1990 trial.  Thus, even if Levy did not discuss with Rood or other prosecutors the 

numerous other problematic Saldate cases being handled by MCAO, Levy indisputably

knew about Saldate’s personnel/disciplinary records.  Those records contained, at a 

minimum, the very powerful Brady-Giglio impeachment evidence that Saldate engaged in 
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a “sexual quid pro quo” with a female motorist, lied about it to his supervisors, then 

finally confessed after failing a polygraph test.  The written reprimand by the City 

Manager and Chief of Police to Saldate stated that “because of this incident, your image 

of honesty, competency, and overall reliability must be questioned.” (See Ex. A) 

(emphasis added).  It is hard to imagine more powerful impeachment evidence in a 

“swearing contest” between Debra and Saldate over whether she “confessed” within 30 

minutes, in a room with just the two of them, no witness, no recording, and no other

corroboration. Levy’s actual knowledge of the contents of Saldate’s personnel/disciplinary

files must be considered together with the fact that Levy was independently charged with 

knowledge of all impeachment material in Saldate’s personnel file. Milke v. Ryan, 711 

F.3d 998, 1016 (9th Cir. 2013); Kyles v. Whitley, 514 U.S. 419, 433-34 (1995). Thus, 

Levy had both actual and imputed knowledge of this critical impeachment evidence 

during Debra’s initial trial, yet intentionally failed to turn it over to the defense.1

B. The Detailed Findings That MCAO Prosecutors Had Actual Knowledge 
of Saldate’s Misconduct in Other Cases Supports Imputation of 
Knowledge to Noel Levy.

Contrary to the State’s claim, and in contrast with cases it cites involving

Brady violations, the Ninth Circuit issued very detailed findings regarding the knowledge 

of individual prosecutors and MCAO, which supports a finding that Levy and others 

within the homicide division at MCAO knew or must have known about and ignored

Saldate’s pattern of misconduct:   

(1) “The prosecutor’s office no doubt knew of [Saldate’s] misconduct 
because it had harmed criminal prosecutions.  The police must have 
known too.” Milke, 711 F.3d at 1016.

                                             
1 The State continues to try to seek refuge behind Judge Hendrix’s erroneous ruling 

in an attempt to “justify” its dereliction of its constitutional duties under Brady.  When it 
comes to the prosecution’s duty and knowledge, it didn’t matter what Judge Hendrix ruled 
regarding this critical impeachment evidence. Noel Levy had an independent duty to turn 
it over to the defense even without a request, pursuant to Brady v. Maryland, 373 U.S. 83,
87 (1963), and United States v. Bagley, 473 U.S. 667, 682, 685 (1985).  
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(2)  “Indeed, the timing of the suppression order in Jones underscores 
the cavalier attitude of the Maricopa County Attorney’s Office toward 
its constitutional duty to disclose impeachment evidence.” Id.

(3)  The misconduct in Jones occurred “between the time of Milke’s 
conviction…and her sentencing.  That means as Milke’s attorney was 
working hard to stave off a death sentence and win a new trial…the 
prosecutor’s office and the police were actively dealing with Saldate’s 
misconduct in another murder case.” Id. at 1016-17.

(4)  “When the Jones court suppressed the murder confession, this must 
surely have reminded the Maricopa County Attorney’s Office and the 
Phoenix Police Department of Saldate’s propensity to commit 
misconduct.” Id. at 1017.  

(5)  Because it was litigating yet another instance of Saldate’s 
misconduct in the summer of 1990 “is all the more reason to conclude 
that Rood and his colleagues in the Maricopa County Attorney’s Office 
were intimately familiar with Saldate’s pattern of misconduct.” Id.  

(6)  As the State absorbed the loss of the Jones confession and prepared 
arguments to save the physical evidence from suppression, “it must have 
occurred to Rood or someone in the prosecutor’s office…that Saldate 
was also the key witness in the high-profile case against Debra Milke.”   
“Yet no one saw fit to disclose this or any of the other instances of 
Saldate’s misconduct to Milke’s lawyer.” Id.

(7)  Most importantly, as the State continues to ignore, the Ninth Circuit 
expressly described what occurred here as “more akin to active 
concealment” by MCAO.  Milke, 711 F.3d at 1006 (emphasis added). 
See also Milke at 1003 (observing that the State knew of Saldate’s 
misconduct yet remained “unconstitutionally silent.”).  

These quotations from the Opinion reveal the fallacy of the State’s assertion that the Ninth 

Circuit did not find the prosecution had actual knowledge of the impeachment material.  

These specific findings of knowledge, both as to Rood and his colleagues within MCAO

(esp. the homicide division), constitute part of the law of the case and fully support 

imputation of knowledge about Saldate’s misconduct to one of those colleagues (Levy)

and MCAO generally for purposes of double jeopardy.2  

                                             
2 The State’s claim that the law of this case is simply that “disclosure of the Brady

material must precede a retrial” is overly narrow.  First, the Brady material discussed in 
the Opinion was already discovered through herculean efforts of Debra’s post-conviction 
team and persistent discovery motions to (eventually) obtain what little remained of 
Saldate’s personnel files.  So it makes no sense to say the Opinion means this evidence 
now must be “disclosed” by the State, especially where the bulk of it has since been 
destroyed.  Second, the Ninth Circuit did not “make factual findings” that can now be 
challenged by the State in retrial proceedings.  The Ninth Circuit legally defined the 
evidence at issue as Brady-Giglio material relying in significant part on the state court’s 
factual findings regarding various forms of misconduct by Saldate. And its findings of 
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C. MCAO’s Knowledge About the Other Cases Involving Saldate Cannot 
Be “Equally Imputed” to Debra.

The State’s argument that knowledge of these other Saldate cases should be 

imputed “equally” to Debra because the court records were “publicly available” ignores 

the fact that there was no public Internet in 1990, and no court records (or dockets) were 

available electronically even by 1995 during Debra’s post-conviction proceedings.  As 

described in Debra’s PCR, habeas petition, and the Ninth Circuit Opinion, Debra was able 

to discover the other cases showing misconduct by Saldate only after a team of ten 

researchers in post-conviction proceedings spent nearly 7,000 hours, eight hours a day, for 

three and a half months sifting through court records (from 1982-1990) on microfiche

while camped out at the Clerk’s Office.  As the Ninth Circuit found, “A reasonably 

diligent lawyer couldn’t possibly have found these records in time to use them at Milke’s 

trial.”  Milke, 711 F.3d at 1018.  MCAO, in contrast, was simultaneously prosecuting the 

cases cited by the Ninth Circuit (and many more not cited by the court but addressed in 

Debra’s pleadings and briefs).  And, as the Ninth Circuit observed, Saldate’s misconduct 

had “cost” MCAO through lost prosecutions, suppressed critical evidence, and remands to 

the Grand Jury.  Thus, as the Ninth Circuit found, prosecutors within MCAO had to have 

known about Saldate and chose to not inform Debra’s trial attorney.  To say that 

prosecutors in the same division of MCAO as Rood didn’t know about Saldate but that 

Debra’s defense attorney in 1990 should have known is absurd.

                                                                                                                                                  
MCAO’s knowledge are based on the objective records in those cases.  As has been 
repeatedly shown, the State (which did not petition for certiorari) cannot now argue that 
the Ninth Circuit was “wrong” or “redefine” the evidence of Saldate’s misconduct as “not 
really” Brady or impeachment material.  Nor can it collaterally attack the Ninth Circuit’s
or state courts’ findings.  The law of the case and collateral estoppel prevent re-litigation 
of those now-final judicial findings, both legal and factual. See Campbell v. SZL Props., 
Ltd., 204 Ariz. 221, 223, 62 P.3d 966, 968 (App. 2003) (collateral estoppel generally); 
State v. Williams, 131 Ariz. 211, 213, 639 P.2d 1036, 1038 (1982) (collateral estoppel 
bars attempts to re-litigate issues of ultimate fact); State v. Cumbo, 9 Ariz. App. 253, 257, 
451 P.2d 333, 337 (1969) (law of case). Finally, the State’s questioning of the “validity” 
of Cumbo is without basis, as it has never been overruled and is consistent with other 
cases applying law of the case doctrine. See, e.g., Kadish v. Arizona State Land Dep't, 177 
Ariz. 322, 868 P.2d 335 (App. 1993); Ziegler v. Superior Court, 134 Ariz. 390, 393, 656 
P.2d 1251, 1254 (App.1982).     
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The State’s related argument that Debra’s trial attorney knew about 

Saldate’s “habit” for violating constitutional rights and could “easily” have obtained 

additional information simply by asking Saldate to provide it is equally absurd.  The only

case defense counsel knew about was State v. Running Eagle, which also involved Saldate 

ignoring Miranda assertions and is not among those listed in the Ninth Circuit Opinion.  

Moreover, in response to the State’s concerted efforts to exclude this impeachment 

evidence, Judge Hendrix precluded defense counsel from cross-examining Saldate 

regarding Running Eagle at trial and only allowed limited questions about it at the 

suppression hearing.  As for the naive notion that additional information could have been 

obtained directly from Saldate, defense counsel did attempt to identify other cases in 

which Saldate violated suspects’ constitutional rights.  Not surprisingly, he did not get 

very far in light of Saldate’s and MCAO’s obvious interest in limiting defense counsel’s 

ability to obtain and use impeachment evidence to discredit this central witness, without 

whom the State could not have obtained a capital conviction.3

D. MCAO’s Attempt To Minimize The Import of the Brady Material and 
Re-Litigate Whether It Even Had Any Obligation Under Brady is 
Improper and Irrelevant.   

The State’s attempt on pages 9-10 to re-litigate whether this is even Brady

material and/or whether it had any duty to identify and turn over this impeachment 

material is puzzling and improper given the finality of the Ninth Circuit Opinion.  Its 

arguments are also meritless.  For example, its assertion that it had no duty to obtain and 

turn over exculpatory evidence is simply wrong. The case it cites, State v. Rivera, 152 

Ariz. 507, 511, 733 P.2d 1090, 1094 (1987), actually supports Debra’s position.  Rivera

                                             
3 As the Ninth Circuit noted, defense counsel might have been able to locate the 

other Saldate cases had Levy fulfilled his constitutional duty to turn over Saldate’s 
personnel/disciplinary file, as the cases were listed in his annual evaluations.  Because this 
evidence was kept away from the defense, both by the prosecution and Judge Hendrix, 
trial counsel was never able to identify additional cases involving Saldate. Again, no 
“computerized search” of Saldate’s name was even possible in 1990 because there was no 
Internet.  So the fact that the cases were a “matter of public record” is meaningless 
without some means to have identified specific cases involving Saldate. 
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holds that a defendant’s right to a fair trial is violated when the State either suppresses or 

destroys evidence favorable to him and he is prejudiced thereby. Id. Although 

determining that the prosecution there had no affirmative duty to gather blood alcohol 

evidence for the defense to use in corroborating its own evidence, id. at 512, 1095, the 

court made clear the prosecution has a duty to ensure the preservation of evidence it is 

aware of where the evidence is obviously material and reasonably within its grasp.  Id. at 

511, 1094.  MCAO clearly violated this duty in not ensuring preservation of Saldate’s 

personnel files.

Moreover, to the extent Arizona law conflicts with federal constitutional law 

on the scope of the prosecution’s duty under Brady-Giglio, the federal cases 

unquestionably control.  Two of the leading United States Supreme Court cases on this 

issue, Kyles v. Whitley, 514 U.S. 419, 437-38 (1995), and United States v. Bagley, 473 

U.S. 667, 682 (1985), hold that as to both exculpatory and impeachment evidence in the 

possession of police, the prosecution has an affirmative constitutional duty to identify and 

disclose favorable, material evidence to the defense, even if not requested.4  “Evidence is 

material, and constitutional error results from its suppression by the government, ‘if there 

is a reasonable probability that, had the evidence been disclosed to the defense, the result 

of the proceeding would have been different.’”  Kyles, 514 U.S. at 433 (quoting Bagley,

473 U.S. at 682). The Ninth Circuit held that Levy and MCAO violated this affirmative 

constitutional duty both by not turning over the impeachment evidence in Saldate’s 

personnel files, and by not alerting Debra’s counsel about the other cases involving 

Saldate’s misconduct and constitutional violations, which were obviously material and 

reasonably within MCAO’s grasp because it was prosecuting those other cases with the 

Phoenix Police Department at the same time as Debra’s. The cases cited by the State for 

the notion that it is not required to locate and produce Brady material held by other 

branches of government (ie: the courts) and/or by third parties are also inapposite because, 
                                             

4 This affirmative constitutional duty applies even where police do not inform the 
prosecution of the evidence.  Kyles, 514 U.S. at 437-38.  
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as the Ninth Circuit already held, the evidence at issue was in the possession of police and 

MCAO, which was actively prosecuting the cases at issue.      

E. The Prejudice to Debra From MCAO’s Brady Violations is Extreme 
and Alone Warrants Reconsideration of the Double Jeopardy Motion.

The prejudice suffered by the defendants as a result of Brady violations in 

the other cases cited by MCAO is miniscule compared to that suffered by Debra.  It is 

impossible to know the full extent of the impeachment evidence available from Saldate’s 

personnel/disciplinary files at the time of Debra’s 1990 trial because ALL (five) of those

files have since been destroyed.  Where a prosecutor’s conduct in ignoring Brady

obligations “is so prejudicial to the defendant” and the prosecutor is “indifferent to the 

[danger of] resulting mistrial or reversal,” double jeopardy bars retrial. State v. 

Jorgenson, 198 Ariz. 390, 391, 10 P.3d 1177, 1178 (2000).  Even under the Rivera case 

cited by MCAO, dismissal on double jeopardy grounds is warranted. Rivera holds that 

where the evidence is no longer available because the State has destroyed the evidence (or 

failed in its duty to preserve the evidence), and where “the prejudice caused to the 

defendant is great or the State acted in bad faith or with connivance, the charges against 

the defendant must be dropped…”  152 Ariz. at 511, 733 P.2d at 1094.  In such cases, a 

new trial even with a Willits instruction “is insufficient to cure the violation of the 

defendant’s due process right.” Id.  In Rivera, there was no violation because the State 

did not suppress, destroy or fail to preserve evidence; it merely chose not to gather 

evidence of defendants’ blood alcohol level to prove its case.  Id.  Here, the State first 

withheld, then failed to preserve, and ultimately destroyed ALL of Saldate’s remaining 

personnel/disciplinary files, which is extremely prejudicial to Debra given the central 

nature of Saldate’s credibility to the State’s case.      

The other cases cited by MCAO are similarly distinct.  In State v. Meza, 203 

Ariz. 50, 56, 50 P.3d 407, 413 (2002), the court found that the prosecution was completely 

unaware of the crime lab’s systematic destruction of an alcohol breath analyzer’s failed

calibration checks, and that any fault on its part resulted from negligent rather than willful 
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conduct.  The court found a retrial was not barred by double jeopardy given the 

prosecution’s ignorance of the crime lab’s policy.  Yet, notwithstanding the fact that the 

defendant by then had the evidence of the failed calibration test, the court found prejudice 

and upheld as a sanction the trial court’s suppression of the blood alcohol test, which was

vital to the State’s case.  Id. at 58, 50 P.3d at 415. State v. Mincey, 130 Ariz. 389, 399, 

636 P.2d 637, 647 (1981), also cited by the State, is distinct because there, the defendant 

had “a more than adequate opportunity…to develop” the import of the previously 

undisclosed evidence.  Indeed, the defendant became aware of the Brady material two 

weeks before trial and used it during trial.  Id.  As a result, no new trial (or dismissal) were 

required or warranted.  In United States v. Lewis, 368 F.3d 1102 (9th Cir. 2004), the 

defendant’s conviction was reversed just two years after sentencing based on the district 

court’s erroneous exclusion of a report.  At a status hearing after remand, the government 

revealed two pieces of potentially exculpatory material it had just learned about.  Id. at 

1104.  Both pieces of evidence were available for the defendant’s use at his second trial.  

There is no indication in Lewis that the prosecution had previously known or should have 

known about the exculpatory material, and there is no suggestion on the record or by the 

Ninth Circuit that the prosecution had improperly failed to reveal the information earlier.  

Id. at 1107.  Nor was there any destruction of Brady material, like there is here. And the 

Lewis retrial was only 2 years after the initial trial, whereas 24 years have passed in 

Debra’s case during which critical additional impeachment evidence against Saldate has

been forever lost.

The State’s disregard of its Brady obligation to turn over critical 

impeachment evidence going to the credibility of its central witness in this capital murder 

case demonstrates a “flagrant…disregard for the limits of appropriate professional 

conduct” and has “caused substantial prejudice” to Debra.  United States v. Lopez, 4 F.3d 

1455, 1464 (9th Cir. 1993). These factors, together with the Ninth Circuit’s findings of 

knowledge of MCAO prosecutors, including Levy, warrant dismissal.  Id.          
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II. IF THE COURT STILL REQUIRES ADDITIONAL EVIDENCE OF 
KNOWLEDGE, DEBRA REQUESTS AN EVIDENTIARY HEARING AND 
LIMITED DISCOVERY TO DEVELOP THAT ISSUE.

As set forth in the Motion for Reconsideration, the interests of justice are 

best served by further developing the record on the issue of double jeopardy as it is a 

critical issue in this case. (Motion at 1). It is Debra’s position that the Ninth Circuit’s 

findings of actual knowledge on the part of Paul Rood and his MCAO colleagues

sufficiently establish the basis to impute knowledge to Noel Levy and MCAO for 

purposes of double jeopardy.  That is particularly warranted here, given the extreme 

prejudice to Debra from the State’s Brady violations, which involved both destruction of 

and failure to preserve critical Brady material it has known about since 1990. If, however, 

the Court still believes that additional evidence of Noel Levy’s actual knowledge is 

required for jeopardy to attach, Debra respectfully requests an evidentiary hearing and 

limited discovery so she can develop the record on this issue.  This would include calling 

Mr. Levy and possibly Mr. Rood as witnesses, and conducting discovery relating to the 

structure and composition of MCAO, including the homicide division, in 1987-1990.  

Of course, if the State does not prevail in the pending special action 

challenging Saldate’s ability to invoke his Fifth Amendment privilege, then presumably 

this case would be dismissed for lack of evidence.  In that case, the double jeopardy issue 

might be rendered moot, depending on whether the dismissal is with or without prejudice.  

Thus, it would make sense to temporarily stay any evidentiary hearing pending the 

outcome of the pending special action. If on reconsideration, however, the Court finds 

that the Ninth Circuit’s findings are in fact sufficient to establish knowledge for jeopardy 

to attach, then no evidentiary hearing or temporary stay would be needed.

III. CONCLUSION.

Debra Milke respectfully requests the Court to reconsider its ruling and 

grant the Motion to Dismiss on Double Jeopardy grounds.  If the Court feels more 

evidence of knowledge is required, Debra requests an evidentiary hearing, which 

potentially can be stayed pending resolution of the State’s current special action.    
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DATED this 4th day of April, 2014.

KIMERER & DERRICK, P.C.

By /s/ Lori L. Voepel   (w/permission for)

Michael D. Kimerer
1313 East Osborn, Suite 100
Phoenix, Arizona  85014

JONES, SKELTON & HOCHULI, P.L.C.

By /s/ Lori L. Voepel
Lori L. Voepel
2901 North Central Avenue, Suite 800
Phoenix, Arizona  85012

Attorneys for Defendant Debra Jean Milke

ORIGINAL electronically filed this 4th day
of April, 2014.

COPY mailed this 4th day of April, 2014, to:

Vince H. Imbordino
MARICOPA COUNTY ATTORNEY’S OFFICE
301 W. Jefferson, 8th Floor
Phoenix, Arizona 85003-2151
Attorneys for Plaintiff

/s/ Ginger Stahly


