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Michael D. Kimerer, Bar #002492
KIMERER & DERRICK, P.C.
1313 East Osborn, Suite 100
Phoenix, Arizona 85014
Telephone: (602) 279-5900
Facsimile:  (602) 264-5566
mdk@kimerer.com

Lori L. Voepel, Bar #015342
JONES, SKELTON & HOCHULI, P.L.C.
2901 North Central Avenue, Suite 800
Phoenix, Arizona  85012
Telephone:  (602) 263-7312
Fax:  (602) 200-7807
lvoepel@jshfirm.com
minuteentries@jshfirm.com

Attorneys for Defendant Debra Jean Milke

SUPERIOR COURT OF THE STATE OF ARIZONA

COUNTY OF MARICOPA

STATE OF ARIZONA,

Plaintiff,

v.

DEBRA JEAN MILKE,

Defendant.

NO. CR1989-012631

MOTION TO DISMISS FOR LACK 
OF EVIDENCE DUE TO 
DETECTIVE SALDATE’S 
INVOCATION OF FIFTH 
AMENDMENT PRIVILEGE

(Assigned to the Honorable Rosa 
Mroz)

Defendant Debra Jean Milke, through undersigned counsel, moves this 

Court to immediately dismiss this case, with prejudice, for lack of evidence in light of the 

Court’s December 19, 2013 ruling accepting Detective Armando Saldate’s invocation of 

his Fifth Amendment privilege against self-incrimination. (See Ruling dated 12/19/13, 

attached as Exhibit A).  It has now been nearly five months since counsel for Detective 

Saldate notified the State, defense counsel and this Court of his client’s invocation of his 

Fifth Amendment privilege against self-incrimination (September 10, 2013), and seven 

weeks since the Court accepted that invocation (December 19, 2013), which together 

effectively “gutted” the State’s case against Ms. Milke.  Yet this case continues to drag on
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in light of the State’s stated intent to continue pursuing the case, and Ms. Milke still faces 

capital murder charges after already having spent nearly 23 years on death row based on a 

wrongful conviction, which was vacated by the Ninth Circuit Court of Appeals nearly 

one year ago on March 14, 2013.     

As the Ninth Circuit Court of Appeals specifically found in its Opinion, and 

as this Court previously found in granting Ms. Milke bail, “the only direct evidence 

linking the Defendant to the crimes is the Defendant’s alleged confession to Saldate.”  

(Order dated 9/5/13, attached as Exhibit B, at 1) (emphasis added).  Even with Detective 

Saldate’s testimony, this Court determined that “the Brady material casts serious doubts 

on the validity of the Defendant’s alleged confession.”  (Id. at 2).  The credibility 

problems Saldate faced on September 5, 2013 when this Court granted bail on the grounds 

that “the proof is not evident or presumption great that the Defendant committed the 

crimes charged in the Indictment,” have since compounded tenfold with Saldate’s 

invocation of his Fifth Amendment privilege, which occurred just 5 days after Ms. 

Milke’s release on bail. (See 9/10/13 Email from Larry Debus to Vince Imbordino and 

Michael Kimerer notifying parties that Saldate was invoking his Fifth Amendment 

privilege, attached as Exhibit C). 

This Court set its first hearing to address this issue on September 12, 2013, 

at which counsel for Detective Saldate, Larry Debus, was present and informed the Court 

of his client’s decision to invoke the privilege.  (See MEO dated 9/16/13, attached as 

Exhibit D).  The Court then set September 23, 2013 for a hearing at which she ordered 

Saldate to personally appear and make his invocation before her in open court.  (Id).  

Shortly before that hearing, the State filed a 30-page Memorandum Re: Witness 

Invocation attacking the judicial findings of the Ninth Circuit with regard to Saldate, even 

though they are res judicata and law of the case.  The State’s Memorandum also accused 

this Court and defense counsel of witness intimidation for merely inquiring into the issue 

of whether Saldate was intending to invoke his privilege and whether he had an attorney 
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or needed counsel to be appointed.  That same day, County Attorney, Bill Montgomery, 

held a lengthy press conference discussing the State’s Memorandum and a letter he 

received from the U.S. Attorney’s Office stating it would not prosecute Saldate (for 

statute of limitations reasons only) and accusing the Ninth Circuit of mischaracterizations, 

and defense counsel and this Court of witness intimidation.    

After receiving the State’s Memorandum and reading about the County 

Attorney’s press conference in the newspaper, this Court vacated the hearing set for 

September 23 on Saldate’s invocation and set it instead for a status conference to address 

the issues raised in the Court’s September 17, 2013 minute entry.  (See Order Entered 

9/17/13, attached as Exhibit E).  It also ordered the State to produce a copy of the Letter 

from the U.S. Attorney’s Office to the Court, defense counsel and Mr. Debus by 

September 20, together with an explanation to the Court as to why the State first revealed 

the August 2013 letter in a press conference.       

At the September 23, 2013 status conference, Mr. Debus confirmed for the 

Court that Detective Saldate would be invoking his Fifth Amendment privilege, 

notwithstanding the letter from the U.S. Attorney’s Office.  (See MEO dated 9/25/13, 

attached as Exhibit F).  The State took the position that there was no reasonable ground 

for Saldate to invoke.  The Court then issued a scheduling order, providing the State 

nearly six weeks to file a Motion or Memorandum regarding Saldate’s ability to invoke

his Fifth Amendment privilege, and providing a response time.  (Id.).1  The Court also set 

a hearing for December 6, 2013, at which Detective Saldate was required to be present 

and where the issue of his invocation would be addressed.  (Id.).  The hearing was delayed 

for one week (to December 13, 2013) because defense counsel was out of town on 

December 6. 

                                             
1 The Court also set deadlines for briefing in response to Ms. Milke’s motion to 

suppress the purported confession (which had been filed back on August 8, 2013), and set 
an evidentiary hearing on the motion to suppress (if needed) for the week of January 13, 
2014.  That hearing was later vacated after the Court accepted Saldate’s invocation.
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On December 13, 2013, Detective Saldate appeared with counsel and 

formally invoked his Fifth Amendment privilege in open court.  The Court heard 

argument from the State, Saldate’s counsel and the defense regarding Saldate’s 

invocation. Just five days later, this Court issued a detailed ruling accepting Saldate’s 

invocation, in which it found that: “Saldate has demonstrated a reasonable apprehension 

of danger that, if compelled to answer, he would face criminal charges based on his past 

testimony and/or present disclosures, and that the Fifth Amendment affords protection.” 

(12/19/13 Ruling, Ex. A, at 6).  The Court also denied the State’s request to compel 

Saldate’s testimony. (Id.).  

Because counsel for the State indicated at the December 13, 2013 hearing 

that it would immediately proceed with a petition for special action if the Court accepted 

Saldate’s invocation, and because the Court indicated that it anticipated a special action 

regardless of her ruling, it was clear to defense counsel that the Court would not likely 

entertain a motion to dismiss for lack of evidence immediately following its December 19, 

2013 ruling.  The Court had also set a status hearing on January 17, 2014 for the parties 

and the Court “to discuss what issues remain given the Court’s decision,” (12/19/13 

Ruling, Ex. A, at 7).  The Court subsequently also set oral argument on Milke’s Motion to 

Dismiss on Double Jeopardy grounds for January 17, as that was the only pending motion 

not rendered moot by the Court’s December 19 ruling.  

As of the January 17, 2013 status conference, the State still had not filed its 

petition for special action, even though nearly 30 days had lapsed since the Court’s ruling.  

Instead, counsel for the State gave defense counsel a copy of a “Motion for 

Reconsideration and Clarification of Judicial Order,” which he filed on the day of the 

status conference.  Defense counsel expressed frustration over the fact that nearly thirty 

days after the Court’s ruling, the State had still not filed its petition for special action and 

was just getting around to filing a motion for reconsideration of the December 19 ruling.   

Defense counsel emphasized that Ms. Milke had already served over 23 years on death 
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row for a wrongful conviction, and it had been over ten months since the Ninth Circuit 

overturned her conviction.  Counsel indicated the only reason they had not moved to 

dismiss the case was out of courtesy for the State and the Court in light of the State’s 

stated intent to file a special action.  But counsel asked the Court to please order the State 

to expedite its filing of the special action, which the Court did not view as necessary 

because counsel for the State indicated he would file the petition by the following week

(which would have been by January 24, 2014).  In reliance on those assurances, defense 

counsel did not push the issue further.

The Court issued its ruling denying the State’s motion for 

reconsideration/clarification by January 22, 2014, which was just five days after the 

motion was filed.  (See Ruling dated 1/22/14, attached as Exhibit G, at 4).2  Nevertheless, 

January 24 came and went without any petition being filed by the State.  Instead, counsel 

for the State sent an email to defense counsel and the Court’s judicial assistant indicating 

it hoped to have the special action filed by the end of the following week (by January 31, 

2014).  But, on January 31, instead of receiving a copy of the petition, defense counsel 

and the Court’s judicial assistant received yet another email from counsel for the State, 

indicating “it will be filed no later than wed. next week.” (See 1/31/14 Email from Vince 

Imbordino to Lori Voepel, Michael Kimerer and the Court’s J.A, attached as Exhibit H).  

Today (Tuesday, February 4, 2014), nearly seven weeks after the Court’s 

ruling accepting Saldate’s invocation and nearly five months since the parties and the 

Court were placed on notice of Saldate’s intent to invoke his privilege, counsel for the 

State sent yet another email advising defense counsel and the Court that he had apparently 

been “too optimistic” in promising the petition for special action would be filed by this 

point.  (See 2/4/14 Email from Vince Imbordino to Court’s J.A., Michael Kimerer, Lori 

Voepel, and Diane Meloche, attached as Exhibit I).  In this email, counsel for the State 

                                             
2 The Court’s ruling also contained its ruling on Milke’s Motion to Dismiss on 

Double Jeopardy grounds.  
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does not give an estimated date of filing, stating instead that it has been re-assigned to 

another attorney who “will get it filed as soon as she can.”  (Id.).  

It is fundamentally unfair and a violation of due process for Ms. Milke to be 

forced to wait indefinitely for the State to file a petition for special action from the Court’s 

December 19 ruling, especially where it took the State nearly one month to file a motion 

for reconsideration/clarification.  Although there is no hard “deadline” for filing a special 

action, this is a capital case for which it is undisputed that evidence directly linking 

Ms. Milke to the murder of her son no longer exists. 3  The State has known since 

September 10, 2013 that it has no evidence remaining against Ms. Milke.  The Court 

thereafter gave the State three months to make its record before issuing a ruling on 

Saldate’s invocation.  Ms. Milke should not be forced to continue waiting when the State 

has been given more than ample opportunity since September 10, 2013 to make a record 

in this Court and file a petition for special action.   

The time has come to dismiss this case with prejudice.4  Ms. Milke, who has 

already served 23 years on death row and whose conviction was reversed nearly one year 

ago on the basis of “flimsy evidence” and the testimony of a seriously discredited (and 

now unavailable) detective, has a right to move forward with her life.  The State can still 

file a petition for special action from the Court’s dismissal, but absent very compelling 

reasons, the Court should not delay dismissal at this juncture.  Special action review and 

relief are discretionary; they are not granted as a matter of right from an interim ruling, 

even as to the State.  Nor does the filing of a special action stay the proceedings in any 

case as to which special action relief is sought, unless a stay is specifically ordered, which 

                                             
3 It is Ms. Milke’s position that at this point, the doctrine of laches should be 

imposed to preclude special action review.  That issue will be addressed directly with the 
appellate court once the State files its petition.    

4 The State’s claim that even if it doesn’t receive special action relief, it will offer 
immunity to Saldate rings hollow in light of the fact that Saldate’s counsel has already
made it crystal clear to the State that Saldate will not testify absent full transactional 
immunity, both from the State and the federal government.  The State cannot provide 
immunity sufficient to compel Saldate’s testimony, which the Court pointed out when 
counsel for the State raised the topic at the January 17 status conference.  
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the Court should not entertain at this juncture due to the amount of time that has already 

passed since the ruling at issue was entered.  See Rule 5, Rules of Procedure For Special 

Actions.  

For the above reasons, and because it is undisputed that no evidence linking 

her to this capital murder remains, Defendant Debra Milke respectfully moves this Court 

to immediately issue an order dismissing this case with prejudice.           

DATED this 4th day of February, 2014.

KIMERER & DERRICK, P.C.

By /s/ Lori L. Voepel   (w/permission for)

Michael D. Kimerer
1313 East Osborn, Suite 100
Phoenix, Arizona  85014

JONES, SKELTON & HOCHULI, P.L.C.

By /s/ Lori L. Voepel
Lori L. Voepel
2901 North Central Avenue, Suite 800
Phoenix, Arizona  85012

Attorneys for Defendant Debra Jean Milke

ORIGINAL electronically filed this 4th day
of February, 2014.

COPY mailed this 4th day of February,
2014, to:

Vince H. Imbordino
MARICOPA COUNTY ATTORNEY’S OFFICE
301 W. Jefferson, 8th Floor
Phoenix, Arizona 85003-2151
Attorneys for Plaintiff

/s/ Ginger Stahly


